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THE FIRST LAW OF MEDIATION VAL 10N

M@ = (1@ = A®)

A successful mediation occurs when the Plaintiff and Defendant agree to settle at an
amount that makes them both equally unhappy.

. MEDIATION VALUATION

MO =nV + AV
2

A successful mediation will occur either when the parties reasonably evaluate the case at
the same amount, or else at an amount that is midway between the Plaintiff’s reasonable
evaluation of the case and the Defendant’s reasonable evaluation of the case.

CALCULATING THE REASONABLE EVALUATION - Fee Shifting case equation.’'
nV=W(D+ A + 7))+ L(-4+ 1)

The Plaintiff’s reasonable evaluation is the percentage chance of winning times the
combined total of damages, attorney’s fees/costs and intangibles less the percentage chance of
losing times the combined total of attorney’s fees/costs and intangibles.

AV =W+ +LD+A+24+i)

The Defendant’s reasonable evaluation is the percentage chance of the Defendant
winning times the combined total of furure attorney fees/costs and intangibles plus the
percentage chance of losing times the combined total of damages, Defendant’s future attorney’s
fees/costs, Plaintiff's total attorney’s fees/costs and intangibles.

' If the case being evaluated does not have a fee-shifting component, this equation is
modified. See Attorney fees/costs in Section 4 below.



There are all variables which the parties may evaluate differently. Successful mediation
will depend on the parties convincing each other that their valuation of these variables is
unreasonable, thereby bringing

Plaintiff’s Reasonable Valuation

In order to have a successful mediation, the Plaintiff must properly evaluate the
reasonable value of the case. This requires the calculation of numerous variables which are
present in every lawsuit.

1. W= f winning -

No case has a 100% chance of success - even with smoking gun evidence. There are
possibilities of in limine motions, summary judgment motions, changes in the law, bad juries,
bad judges, bad appellate panels, etc. In order to arrive at a reasonable value, these and other
possibilities must be seriously considered. Certainly Plaintiff’s counsel would not have taken a
case, perhaps on contingency, that counsel was not confident of winning. But at the same time,
Plaintiffs only win about 60% of discrimination trials. A reasonable percentage to apply for
variable W should be between 60% and 85%.

2. L. = Percentage chance of losing

Once the percentage chance of winning has been calculated, the percentage chance of
losing is much easier to calculate. The percentage chance of losing equation is:

L= (100% - W)

As the equation demonstrates, the percentage chance of losing is the converse of the percentage
chance of winning.

3. D=

Total damages can have two components, economic damages and non-economic
damages. This equation can be writtenas D=E + N.

E = Economic damages - In most wrongful termination, promotion, demotion, and failure
to hire situations, there will be economic damages which are fairly easy to calculate. The

equation for economic damages is back pay plus front pay, expressed algebraically as
E =B (%Yom) + F(%m).

a. Back Pay = For purposes of mediation, back pay should be calculated as the
amount of money that the plaintiff would have earned to date with the Defendant,
less the amount of money actually earned to date, so long as the plaintiff has

reasonably mitigated his’her damages. Gimello v.Agency Rent-a-Car Systems,
250 N.J. Super. 338 (App. Div. 1991) In calculating such earnings it is



reasonable to include fringe benefits such as insurance, pension benefits, car
allowances, and overtime/comp. time.

In calculating back pay, interim income earned from collateral sources should not
be considered. See New Jersey Model Jury Instructions, employment, 2.33 (A)(8).
Mitigation, however, can become a very big factor in mediation. The parties
should be prepared to address the issue of mitigation at mediation as it is really
the only variable in the back pay equation. Hence back pay in the economic
damages equation is expressed as back pay multiplied by the percentage in which
the plaintiff has mitigated his damages.

b. Front Pay = Front pay is much more speculative than back pay. For purposes of
arriving at a reasonable valuable, front pay consists of a future calculation of the
difference between what the employee would have earned if not for the
termination and what the employee will actually earn - again adding in all fringe
benefits. The amount of front is a jury question involving many factors, including
discounting for present value calculations. Since front pay is always speculative,
for purposes of mediation, no more than two years of front pay should be used in
the calculations. This calculation also should be reduced if there is a failure to
mitgate.

= -

For purposes of mediation algebra, non-economic damages include emotional distress
and punitive damages. The calculation of non-economic damages is much more subjective and
therefore much more difficult to assess. In all but the most egregious circumstances, punitive
damages should not be part of the reasonable expectation equation. Since less than 1% of cases
ever get punitive damages that stick, it is rarely realistic to include punitive damages in assessing
the settlement value of your case. Obviously, the threat of punitive damages can be considered
as an intangible later in the equation and can always be used as a bargaining chip at mediation.

Emotional distress damages fall into two basic categories (1) documented psychiatric
injury involving diagnosis and treatment; and (2) garden variety emotional distress. Obviously,
if there is a well-documented psychological injury where the Plaintiff has undergone treatment
and medication, as well as a prognosis for future treatment, there can be valuable damages
exceeding $100,000.00. If, however, the Plaintiff has not received any psychological treatment
or counseling, it is unlikely (but, of course, possible) that the jury will make a large award.
Garden variety emotional distress should not be evaluated at more than $50,000.00 for mediation
purposes, especially for wrongful termination, demotion, and failure to hire/promote cases.

* Exception for extreme harassment cases - One exception to the above rule is in cases
where extreme harassment has been alleged. The average emotional distress awards in winning
sexual harassment trial, for example, is close to $400,000.00. That number includes all cases,
including cases where documented psychological injury exists. If there is extreme sexual or
racial harassment, it may justify a large calculation for emotional distress damages, even in the
absence of psychological treatment






